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®ntteb States Court of Appeals 

DISTRICT OF COLUMBIA 

April Term, 1945 


No. 8934 

Albert W. Krause, appellant 

v. 

Howard B. Gill. Superintendent. D. C. Penal Institutions. 

.appellee 


APPEAL FROM THE DISTRICT COURT OF THE EXITED STATES 
FOR THE DISTRICT OF COLUMBIA 


COUNTER STATEMENT OF THE CASE 

By a petition for a writ of habeas corpus, filed June 27, 
1944, as Habeas Corpus No. 2704 (R. 1). petitioner alleged 
that he was held on a sentence of eighteen months to five years 
imposed after his plea of guilty to housebreaking and larceny 
in Criminal Case No. 71369. The petition asserted that the 
judgment of conviction was void because petitioner was de¬ 
tained 96 hours by the police before presentment for a pre¬ 
liminary hearing and also because the attorney appointed 
to defend him in the District Court acted negligently in failing 
to file a motion to quash and acted against his best interests 
in inducing him to plead guilty with the promise of getting him 
a light sentence. The nature and contents of the motion to 
quash is not further described in the petition or statement of 
evidence. Appellant in his brief states that the trial court 
directed that the motion should be typed and filed, but Charles 
D. Drayton, Esq., the attorney appointed to defend in the 
criminal proceeding testified that the court only remarked 
that the motion should be typed in order to be more legible 
(R. 40). Petitioner claimed he was promised by his attorney 
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that the prosecutor had assured him of a workhouse sentence 
in return for a plea of guilty (R. 15). The petition alleged 
that his attorney warned him failure to plead guilty would 
result in the maximum sentence after a conviction, which ap¬ 
peared certain (R. 15), and that petitioner therefore pleaded 
guilty. The petitioner lparned at the time of sentence be¬ 
fore Justice Laws and prior to sentence that the court did not 
know anything about the agreement for a light sentence and 
that the prosecutor did not intend to perform his part of the 
bargain, but the petition is silent on whether the petitioner 
protested being sentenced thereafter. 

On the assumption that the petition stated proper issues 
to be heard in a habeas corpus proceeding, a hearing was held. 
The trial court found that no promises were made petitioner 
prior to his plea of guilty, and that his plea was voluntary 
(R. 27). The petition was thereupon dismissed, the writ dis¬ 
charged and petitioner remanded (R. 29). 

ISSUES INVOLVED 

I 

Does an allegation that an attorney acted negligently and 
incompetently in representing a defendant in a criminal trial 
state an issue properly triable in a habeas corpus proceeding? 

II 

Does the evidence show that appellant’s appointed counsel 
acted so negligently or incompetently in representing and ad¬ 
vising him in the criminal proceeding that the proceedings 
were a farce and mockery of justice? 

III 

Was the finding of the trial court that petitioner’s plea of 
guilty was voluntary clearly wTong? 

SUMMARY or ARGUMENT 

I 

While the hearing was conducted in this case on the assump¬ 
tion that allegations of negligence and incompetence on the 
part of an attorney raised an issue properly triable in habeas 
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corpus, subsequent decisions of this Court unmistakably show 
that this assumption was wrong. Therefore the petition could 
properly have been dismissed and the writ denied without 
hearing and the judgment can be affirmed on grounds other 
than those given by the trial court. 

n 

There is no showing that the motion to quash had any merit. 
The evidence shows that the criminal court only stated that 
the motion should be typed in order to be more legible and 
the court records do not support the claim that the motion 
was set down for argument. The evidence shows that the 
attorney conscientiously investigated persons who the appel¬ 
lant said would establish an alibi for him and that when he 
told appellant of the results of his investigation appellant 
stated he was willing to plead guilty. The attorney denied 
any promise was made to appellant; and if any inducement 
was present in the matter of the judge before whom appellant 
would plead, that inducement was suggested by appellant and 
he received the benefit thereof. 

Ill 

In view of the testimony of the attorney as to appellant’s 
change of heart after being advised of the lack of evidence 
of alibi and of the denial that any promise of a definite sentence, 
the finding that the plea was voluntary is not clearly erroneous. 
The court was not required to believe appellant. 

ARGUMENT 

I 

At the time the petition was filed and the hearing held in 
this case, it was generally thought that allegations of an at¬ 
torney's incompetence and negligence in representing a de¬ 
fendant were proper issues in habeas corpus. In Boehman v. 
Green, 78 U. S. App. D. C. 83, 136 F. (2d) 804, this Court had 
decided a case involving similar allegations and assumed 
“* * * without deciding that the question of competence 
of counsel in a former criminal trial can be raised in a habeas 
corpus proceeding, * * *” 
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Recently, however, since this case was heard, two decisions 
of this Court have made it clear that such allegations, with¬ 
out more, do not require a hearing. In order to warrant re¬ 
lief in habeas corpus, the petition must state and the evidence 
reveal “* * * that the proceedings were a farce and a 
mockery of justice/’ Diggs v. Welch (U. S. App. D. C.), No. 
SS80. decided Feb. 26. 1945. In the Diggs case the petition 
alleged that the attorney appointed to defend coerced and 
intimidated the petitioner into pleading guilty. The Court 
said that mere mistakes and carelessness of counsel did not 
deprive a defendant of the constitutional right to counsel. On 
the same day, the Court decided Dorsey v. Hufj, (U. S. App. 
D. C.) No. 8811, wherein, discussing an allegation in a peti¬ 
tion that the petitioner had pleaded guilty relying on an agree¬ 
ment with the prosecutor that petitioner would be allowed to 
go into the armed services, and a further allegation of mis¬ 
representation by assigned counsel, the Court said that such 
allegations were insufficient to set the procedure of habeas 
corpus in motion. 

The petition in this case stated no stronger cases than those 
involved in the Diggs and Dorsey cases and therefore could 
properly have been denied without hearing, and the judgment 
could be affirmed on the same ground. 

An appellee may urge, or the appellate court on its own 
motion may consider, any theory, argument or reason 
in support of a decision of a lower tribunal whether or 
not such theory, argument or reason was relied upon, 
or even considered by or suggested to the court below. 

White v. Higgins, 1 Cir., 116 F. (2d) 312, 318. 

Even where a petitioner has been discharged by the trial 
court the judgment will be reversed if the proceedings were 
conducted on a theory which subsequent decisions reveal to 
have been erroneous. Overholser v. DeMarcos, (U. S. App. 
D. C.). No. 8902. decided April 23,1945. 

II 

In view of the Diggs case, in order to justify vacating a 
conviction the showing of negligent representation must go 
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beyond a showing of errors of judgment or errors which in 
retrospect appear to have been unwise. There is no such 
showing in this case and in fact no clear showing that the 
decisions made on behalf of appellant by his attorney were 
even unwise. 

Appellant complains that the attorney did not file and press 
his motion to quash. He says that the court directed that this 
motion be filed and that it was set for argument. However 
if the court had ordered the motion set for argument that 
order would appear on the docket entries, but it does not. 
Appellant argues in his brief that the motion surely must have 
referred to the stolen property found in appellant’s possession. 
(Brief, p. 10.) This property consisted of a tire and hydraulic 
jack. Appellant’s inference as to the contents of the motion 
to quash is a little strained in view of the fact that in his 
“Brief of Arrest and Conviction’’ (R. 13) he only complains 
that the police took from him certain papers, receipts and 
credentials. The most that can be made of this incident, as¬ 
suming the truth of inferences not supported by the record, 
is an error in judgment. In Diggs v. Welch, supra, the Court 
pointed out that mistakes of counsel subsequent to a proper 
appointment do not necessarily impair the constitutional rights 
of a defendant under the Sixth Amendment. 

Appellant argues that it was improper for his attorney to 
advise him to plead guilty. But according to Mr. Drayton 
the decision to plead guilty was made by appellant after in¬ 
vestigation of alleged alibi witnesses proved fruitless and after 
he had ascertained that one of the witnesses would actually 
testify to an admission by appellant. Conceding that the at¬ 
torney pointed out the strength of the government’s case and 
weaknesses of appellant’s defense and that appellant was there¬ 
by influenced to plead guilty, certainly it cannot be success¬ 
fully maintained that the attorney thereby acted improperly. 
Some appointed attorneys may for understandable reasons of 
self-protection simply let their charge call the turn and pro¬ 
ceed blindly to trial without attempting themselves to in¬ 
vestigate the merits of the case without preferring honest 
advice as to the relative advantages and disadvantages of one 
course or another. If, however, they are to be required to so 
act in all assigned cases they will be performing something less 
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than the real function of an attorney. Such a course in many 
cases would be a distinct disservice, as it is commonly true 
that sentences tend to be more severe after trials where the 
defense was neither meritorious nor made in good faith. There 
would be little justification for the existence of the Bar if an 
attorney is bound to abstain from honest advice in assisting a 
client. There is no allegation or evidence in this case that the 
attorney refused to represent the appellant in a trial and ap¬ 
pellant was not forced to plead guilty. 

Ill 

The trial court found that the plea of guilty was entered 
voluntarily and this finding is not clearly erroneous. It is 
clearly correct. Mr. Drayton denied that any agreement was 
made with the prosecutor for a sentence of any kind. Ap¬ 
pellant argues that allowing him to plead before a named judge 
was inducement and resulted in coercing his plea. Apparently 
there was some inducement in this arrangement but it was in¬ 
ducement solicited by appellant and one which was carried 
out. 

Disappointed expectations in the matter of sentence do not 
vitiate pleas. Monroe v. Huff (U. S. App. D. C.), 145 F. (2d) 
249; Dorsey v. Gill , supra. 

CONCLUSION 

In view of the recent decisions of this Court this petition 
could have been dismissed without a hearing. Unfortunately 
the law was not as clear in 1944 as it now is. It is hoped that 
this will be the last case where a member of the Bar who con¬ 
scientiously fulfills the duty assigned to him will be publicly 
tried on humiliating charges and forced to defend his every act 
in assisting an indigent defendant. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney , 
Charles B. Murray, 

John P. Burke, 

Assistant U. S. Attorneys , 
Attorneys for Appellee. 
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